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Introduction
When I embarked on my journey at the Hyde Inquiry' I really felt I knew
nothing. The place I came to know for the first time, at the end, was a
place I had really not known before. I was taken there by the narratives
that made up the threads of the Inquiry and it is some of these narratives I
am going to discuss here.
The Hyde Inquiry tapped into a staggering wealth of information and
expertise: witnesses with decades of experience and knowledge testified
for a day, if that. It was not possible for the Inquiry to explore everything
all the witnesses had to offer. I am going to offer you even less: just a
small sampling of some of the issues located at the intersections of mental
health and criminal justice.
*

The Honourable Judge Anne S. Derrick, BA, LLB, QC, was appointed on 5 September 2005
to the Nova Scotia Provincial Court. In October 2008 Judge Derrick conducted an inquiry into the
death of Howard Hyde, who died while in custody at the Central Nova Scotia Correctional Facility
in November 2007. This paper is an adaptation of an original lecture on mental health given as the
34th Annual IHorace E. Reid Memorial Lecture. The title is taken from a verse in the poem, Little
Gidding by T.S. Eliot that Judge Derrick used to introduce the conclusory chapter of the Hyde Inquiry
Report:
We shall not cease from exploration
And the end of all our exploring
Will be to arrive where we started
And know the place for the first time.
I. Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of
Howard Hyde, In the Matter of a Fatality Inquiry Regarding the Death of HowardHyde (Halifax:
Nova Scotia Provincial Court, 2010) [Hyde Inquiry].
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It will be appropriate to start, as I will shortly, with a brief narrative of
Mr. Hyde's journey through the health care and criminal justice systems. It
will be nothing more than a fleeting glimpse. The larger story is contained
in the testimony of 84 witnesses, including a number of experts. Those 84
witnesses produced 11,000 pages of transcript. There were 291 exhibits
presented to the Inquiry, inc.luding extensive medical records concerning
Mr. Hyde. There were many hours of video surveillance primarily from
the jail, but also that captured the events in police booking. That video
surveillance is very difficult to watch.
The lawyers at the Inquiry took the evidentiary narratives and
fashioned more than 400 pages of submissions out of them. Their oral
submissions took up 500 pages of transcript and they offered close to 200
recommendations for my consideration.
In addition to what was presented to me, I also consulted a number of
publicly available sources including the United Nations Convention on the
Rights of Persons with Disabilities2 ; the United Nations Standard Minimum
Rules for the Treatment of PrisonerS3; the American Bar Association's
2010 Criminal Justice Standards on the Treatment of Prisoners 4; and
the Consensus Project,.an American document prepared in 2002 by the
Council of State Governments with the Association of State Correctional
Administrators.' The Consensus Project had a steering committee of six
organizations and was advised by more than 100 of the most respected
criminal justice and mental health practitioners in the United States. The
United Nations Convention is a potentially transformative document that I
will only have the time to briefly describe at the conclusion of this paper.
Although I think it is useful for you to understand the scope of what
the Hyde Inquiry considered, my presentation is not a discussion of my
Convention on the Rights ofPersons with Disabilities,13 December 2006,46 ILM 433, UN Doc
2.
A/RES/61/106.
3. Standard Minimum Rules for the Treatment of Prisoners, adopted by the First United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva 30 August 1955,
and approved by the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957
and 2076 (LXll) of 13 May 1977, online: Office of the United Nations High Commissioner for Human
Rights <http://www2.ohchr.org/english/law/treatmentprisoners.htm>.
4. United States, American Bar Association, Standards on the Treatment of Prisoners, online:
American Bar Association <http://www.americanbar.org/publications/criminaljustice section_
archive/crimjust_standardstreatmentprisoners.html>.
5. Criminal Justice Mental Health Consensus Project, "The Report" Justice Center: The Council of
State Governments, online: Justice Center: The Council of State Governments <http://consensusproject.
org/the report/ch-1/ps0 I-involvement-with-mh-system/recommendation I-d>. The Consensus Project,
2002, was prepared by the Council of State Governments with the Association of State Correctional
Administrators, the Bazelon Centre for Mental Health Law, the Centre for Behavioural Health, Justice
& Public Policy, the National Association of State Mental Health Program Directors, the Police
Executive Research Forum, and the Pretrial Services Resource Centre [Consensus Project].
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Report. There are significant aspects of the Inquiry's work that I will not
even be mentioning. I will not be reviewing my major findings or any of
my 80 recommendations. There are many specifics that emerged from the
evidence I heard and materials I reviewed that I will not discuss.
What I will be doing is dipping into Mr. Hyde's narrative to
discuss particular themes including: stigma, stigma and violence, the
criminalization of persons with mental illness, and the issue of accessing
services and supports in the community. As there may be some inclination
to think that mental health courts are the answer to the disjunction between
the criminal justice system and mental health services, I will be making
some general comments about these specialized courts. And because
federal criminal justice and mental health also intersect-in a significant
context albeit one that did not apply to Mr. Hyde, I am also going to talk
briefly about federally-sentenced prisoners. My final topic will be two
international instruments: the United Nations Standard Minimum Rules
for the Treatment of Prisoners and the United Nations Convention on the
Rights of Persons with Disabilities.
In this presentation I will be referring to evidence from the Hyde
Inquiry but will rarely be identifying witnesses. by name. When I do so,
it is not because that evidence was viewed in preference to, or exclusion
of, other voices. It is just that certain evidence relates to the themes I have
pulled out of the vast riches of the Inquiry for this lecture. If you want to
experience the breadth of what the Inquiry witnesses had to offer, I can do
no more than encourage you to read the 390 pages that comprise the text
of my actual report.
I. A briefnarrativeof the events of 21 and 22 November 2007
This brings me to what will be a mere sketch of the events that started on
November 21 and ended with Mr. Hyde's death on 22 November 2007.
After assaulting his common-law partner, Howard Hyde was arrested
by Halifax Regional Police officers on November 21 at approximately 1:00
a.m. He had been experiencing a recurrence of his chronic schizophrenia
for several weeks which was characterized by paranoia, anxiety, agitation
and psychosis.
Mr. Hyde was transported to Halifax Regional Police services booking
to be placed in cells in anticipation of a court appearance in the morning
for arraignment on a charge of assault. While being processed in booking,
Mr. Hyde became terrified and a struggle ensued with police officers
when he tried to get away from them. A conducted energy weapon-you
may be more familiar with the term "taser"-was deployed and Mr. Hyde
was shocked in two separate incidents. Following a further struggle in
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the booking hallway, Mr. Hyde collapsed and stopped breathing. He was
revived with CPR and taken to hospital. His heart may or may not have
stopped beating.
Mr. Hyde was at the QEII emergency department from approximately
2:30 a.m. to 9:15 a.m. on November 21. His condition stabilized and he
was discharged back into police custody for court. Police officers had, in
fact, remained with him at the emergency department because he had not
been released from their custody after his arrest.
The emergency department physicians believed that Mr. Hyde
urgently needed a psychiatric assessment and treatment for his illness.
They thought he would be sent by the court for a psychiatric assessment
and were under the erroneous impression this would serve to get him the
care he needed for his mental illness. The evidence revealed that had the
physicians known Mr. Hyde would end up remanded to jail without any
psychiatric assessment or care, they would not have discharged him into
police custody.
From the QEII Mr. Hyde was returned to police booking and then
transported to court in Dartmouth around 2:00 p.m. on November 21.
He appeared for his arraignment several hours later and was remanded
overnight to the Central Nova Scotia Correctional Facility, which is the
provincial jail in Burnside, as it was too late in the day for Mr. Hyde to
arrange his bail and get released.
From approximately 6:00 p.m. on November 21 until 7:30 a.m. the
following morning, Mr. Hyde was housed in a health segregation cell in
the jail. Correctional officers and nursing staff were of the view that he
would be safer there than in the general prisoner population. He paced
relentlessly all night and did not sleep.
In the morning of November 22, while being escorted from his cell
to an area in the jail where he would get ready and then be transported to
court, Mr. Hyde became extremely fearful and refused to proceed down
a long hallway. He attempted to get away from the correctional officers
who were escorting him. He was overpowered and taken to an empty cell
in the admissions area, the plan still being that he would attend court. A
second struggle erupted when Mr. Hyde balked at the entrance to the cell.
Mr. Hyde was taken to the floor and restrained. While being physically
restrained in the cell, Mr. Hyde stopped breathing. Nursing staff were on
the scene within a minute of being called. They could not find a pulse.
Mr. Hyde was taken to the Dartmouth General Hospital Emergency by
ambulance and pronounced dead at 8:43 a.m. on November 22. He had
been in custody of the police, sheriffs' services and correctional services
for a little over 30 hours. He had spent almost seven hours at the hospital.
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He received no psychiatric or mental health services or supports during
that time. I found on the evidence that he had not been taking his antipsychotic medication for five months although his prescription for antianxiety medication had finished only about three weeks before his death.
I will return to the issue of medication and medication compliance later.
II. Mr Hyde was more than a diagnosis
All that I havejust described became Mr. Hyde's narrative seen through the
lens of an inquiry. And yet the richness of Mr. Hyde's life and personality
was hard to draw out of the narrative that formed around his death. We
had to rely on his partner to tell us what she had experienced of him when
he was healthy:
[A] very fantastic person.. .He was very caring of people. He loved
people. He loved sports. He was a musician. He loved singing. He was
just an incredible man.
[He was] very lively. He enjoyed life... He was very, very sociable. Many
people liked him. He was just a joy to be around. He was so interested in
nature.. .He was a very, very likeable man.'
When Mr. Hyde died, he was 45 years old. He had attended, although
not completed, university. He began to experience the symptoms of what
would eventually be diagnosed as paranoid schizophrenia when he was
in his late teens or early twenties. He reported dropping out of university
because of the onset of his illness which first manifested itself as a
psychosis characterized by pacing, verbal aggression, and paranoia.
Mr. Hyde tried to make an independent life on the South Shore of
Nova Scotia, although relatives observed that he experienced considerable
difficulty looking after himself and managing the requirements of daily
living. Notwithstanding the recurrence of his illness during the time he
lived in the Shelburne area and the challenges he encountered because
of it, Mr. Hyde found some creative outlets for his talents. For a time
he gave speeches about his illness, and was very highly regarded as an
excellent public speaker. He was articulate, and never nervous. People
liked listening to what he had to say. He was also described as handsome,
which no doubt added to his appeal. He played tenor saxophone and
clarinet and enjoyed singing karaoke. He reported being a member of the

6.
Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of
Howard Hyde, Transcript: Testimony of Karen Ellet, v I (Halifax: Nova Scotia Provincial Court,
2009) at 133.
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Lockport Sports Programme, playing basketball, badminton and hockey.
He was involved with the Special Olympics and assisted the Jordan Bay
Community Hall with their Friday night bingo. Following up an interest
in theatre, which he had studied in university, he appeared in a local
production of Thornton Wilder's "Our Town."
III. Mr. Hyde ' illness and the issue of medication compliance
But, sadly, Mr. Hyde's illness continued to intrude. He started saying he
was not really ill which led to a discontinuance of his public talks as his
outlook was thought to be unhelpful to other people living with mental
illness. He also stopped playing his instruments and there were recurring
incidents involving family, the police and hospitalization.
From 1987 to 2002, Mr. Hyde was hospitalized. 12 times at hospitals
in Yarmouth and Shelburne. In these years, he. also made numerous visits
to general practitioners and psychiatrists although there was not, in the
material presented to me, an indication that treatment went much beyond
prescribing medication and efforts to have him comply with taking it.
Mr. Hyde had a long history of poor compliance with his medications.
When ill he exhibited acute agitation, delusional thinking, flight of ideas,
pressured speech and thought disorders. He could be angry and threatening.
He was paranoid. It was noted that social isolation contributed to his
deterioration.
Before discussing the stigma and social isolation for persons living with
a serious mental illness, I am going to comment on this issue of medication
compliance. There is an insistency that surrounds this aspect of the mental
illness narrative ("if people would just stay on their medication..."). There
is a tendency to view a failure to comply, and at its most pronounced, a
resistance to a medication regime, as being the location of the problem.
That view does not appreciate the complexity of the issue. Mr. Hyde, for
example, apparently went off his medications for a variety of reasons
which included the challenges presented by unpleasant side-effects. On
the final day of the evidence, the Inquiry watched an amateur video of
Mr. Hyde made several years before his death. The very first subject he
addressed in the video was the drug he was prescribed for his psychotic
symptoms and the need for medications that, to use his words, "don't make
you fat, with better side effects." Even when he was recovering in hospital
on 21 November 2007 from the events in police booking, Mr. Hyde was
describing the negative effects of his medication to the police officers who
were guarding him. It was a theme that emerged again while Mr. Hyde was
in the custody of sheriffs' services awaiting court; he told the sheriffs his
medications were poisoning him.
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There was nothing unique about Mr. Hyde's problems with noncompliance. It was identified by the psychiatrists who testified at the
Inquiry as a common problem: a person will respond to medication and
their symptoms will diminish but relapse occurs when they stop taking
the medication because they think they no longer need it or because they
find the side-effects disagreeable. Sometimes the medication regime will
be too complicated to follow and one missed dose leads to more missed
doses.
Mr. Hyde's aversion to his medications was not irrational. The
unpleasant effects of his medication were real. He experienced weight gain
and sexual dysfunction, both of which are common to the anti-psychotic
drug he was prescribed. The forensic psychiatrists who testified at the
Inquiry talked about how the medications that are used to treat psychosis
can have long-term, serious effects, some of which are not yet known. One
eminent psychiatrist acknowledged that the side-effects can be "horrible"
and expressed sympathy with Mr. Hyde's reaction.
I was also told that medication non-compliance is not unique to
persons with mental illness. With an approximate rate of 40 per cent noncompliance in the general population, health services broadly speaking
have had to identify ways to help people with physical illnesses or
conditions take their medication as prescribed.
Unpalatable medication regimes are just one of the burdens of living
with an illness as challenging as schizophrenia in. conditions defined by
poverty and limited services. One witness talked about schizophrenia
being an "incredibly difficult illness to live with,"' with the medical
treatment options carrying significantly adverse side-effects and the result
that "people are making choices based on.. .not necessarily great options."8
She had an opinion about these issues. In her view, providing "more
resources in the community and people seeing the possibility of living
healthier, happier lives that aren't layered in poverty and lack of access
to services" 9 would provide incentive and hope. Better opportunities and
access to more services and resources could contribute to people seeing a
value in managing their symptoms more effectively.
Mr. Hyde's illness was managed on a regime of medications that
held his psychotic symptoms at bay. Once off those medications,
he decompensated, a pattern that on many occasions had led to his
7.

Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of

Howard Hyde, Transcript: Testimony of Susan Hare, v 4 (Halifax: Nova Scotia Provincial Court,

2009) at 3739.
8. Ibid.
9.
Ibid.
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hospitalization. The evidence at the Inquiry as a whole suggested that it is
unhelpful to simply see the issue as one of poor compliance: there exists
the possibility that the emphasis on medication in the treatment of Mr.
Hyde's illness did not allow for the development of other approaches to
care that would have improved his potential for sustaining himself in the
community. Psychiatrists who testified at the Inquiry talked about how the
symptoms of a chronic mental illness are problematic but do not represent
the problem itself. As one psychiatrist put it:
The problem is inside the person. So if you don't actually get inside the
person and work with them and figure them out and understand who
they are and what drives them, the symptoms are not going to go away...
people take their pills and they are great, they go off their pills, their
psychosis comes back. What a surprise[.]o
The interventions Mr. Hyde received as an out-patient during various
stages of his illness were always intermittent. Several witnesses discussed
the importance of building relationships and a community of support
for people living with a severe mental illness to help them stay engaged
with services. There was universal agreement amongst the witnesses
engaged in the delivery of services to persons with mental illness that
reliance on hospitalization and emergency departments can be reduced by
offering better, more accessible, and more appropriate resources in the
community.
IV Stigma
Some of the difficulty for Mr. Hyde-and again, his reaction was not
extraordinary-can be directly attributed to the stigma associated with
having a severe, chronic, mental illness. Mr. Hyde was acutely aware of
this. His medical records reveal that he consistently identified this stigma
as an issue in his lived experience.
The Mental Health Commission of Canada defines stigma as "a
negative and unfavourable attitude [that] causes those living with a mental
illness to be labeled, stereotyped and feared."'" Stigma emerges from:
Beliefs and attitudes about mental health problems and illnesses that lead
to negative stereotyping of people living with mental health problems
and illnesses and to prejudice against them and their families. These are
often based on ignorance, misunderstanding and misinformation.

10. Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of
Howard Hyde, Transcript: Testimony of Dr JacquelineKinley, v II (Halifax: Nova Scotia Provincial
Court, 2009) at 9864.
11. The Mental Health Commission of Canada, "Stigma: The Facts."
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The labeling of people that occurs as a result of this prejudice can become
all-encompassing to the point that it leads some to no longer view people
living with mental health problems or illnesses as people, but rather as
nothing more than their mental health problems or illnesses. As a result,
people with mental health problems are defined by label, rather than by
who they really are.12
Mr. Hyde experienced this in life and in death when he was defined by the
label "schizophrenic." In some narratives, Mr. Hyde did not merely have a
diagnosis, he was the diagnosis. I have already described to you a narrative
that demonstrates he was so much more.
The Mental Health Commission of Canada makes the point that
people "should not be defined by the challenges they face as a result of
the symptoms of an illness or disability."" Stigma has been recognized by
the Supreme Court of Canada as "very damaging" with the court noting
its pernicious role in the historic marginalization of persons with mental
illness. 14
Mr. Hyde resisted being defined by his diagnosis. He denied having
schizophrenia and expressed the belief that it could be "cured." He wanted
schizophrenia to be seen as a condition, not a "disease, illness or disorder."
He wanted to be accepted as he saw himself, "a very intelligent person.
I don't have anything wrong."" Likely, at times it was not helpful for
Mr. Hyde to resist the reality of his illness but I think his doing so has
to be understood in the context of the challenge of living with such a
stigmatizing diagnosis.
The desire expressed by Mr. Hyde to "normalize" was identified to
the Inquiry by one of the forensic psychiatrists who described how stigma
influences the way a person with a mental illness may manage their
condition. He said:
I don't think anybody wants to be regarded as "crazy"...They don't want
to be taking medications, seeing the clinic, those kinds of things which
reinforce your [mental] patienthood.16

12. The Mental Health Commission of Canada, "A Framework for a Mental Health Strategy for
Canada: Toward Recovery and Well-Being" at 91.
13. Ibid at 15.
14. RvSwain, [1991] I SCR 933 at 973:
15. Exhibit 79-A, Tab B at 21, Nova Scotia Hospital Comprehensive Assessment, 23 April 2002 at
Hyde Inquiry, supra note 1 at 18.
16. Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of
Howard Hyde, Transcript: Testimony of Dr Stephen Hucker, v II (Halifax: Nova Scotia Provincial
Court, 2009) at 10186.
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Mr. Hyde was doubly stigmatized because he also had a forensic history,
having spent from 2002 to 2004 in the care of the East Coast Forensic
Hospital following a finding that he was not criminally responsible for
some offences that occurred after a disagreement with a girlfriend. In a
telephone call to the East Coast Forensic Hospital when he was out past
his curfew, he complained that he did not belong in the hospital and that
being there had "ruined his life." In his words, "having the tag, forensic,
it really sucks."" He felt that even people living with mental illnesses in
the community whom he met in supportive, organized environments were
shunning him because they knew he was a forensic patient. It contributed
to his perceived and actual social isolation; he reported that loneliness was
a problem and that he had "no close friends.""
Mr. Hyde had it right. Involvement in the criminal justice system
amplifies the stigmatization of persons with a mental illness. Expert
witnesses at the Inquiry confirmed this compounding effect. Witnesses
identified the fear and misunderstanding that underlies the stigma and the
inappropriateness of applying the term "forensic" to describe a person
with a past history of criminal behaviour or incarceration. The ability to
improve services for persons with a mental illness in conflict with the law
is compromised by a failure to properly understand that the forensic system
is specific to the Criminal Code9 and the assessment process provided for
there. It does not have as its purpose, or its objective, the treatment of
persons experiencing a serious deterioration in their mental health.
Amongst the most common stereotypes are beliefs that persons living
with a mental illness are typically violent or dangerous or unpredictable.
In its decision in Swain, the Supreme Court of Canada called this belief
"irrational." 2 0 It is a belief that materially contributes to the heightened
stigmatization of persons with a diagnosis of mental illness who come into
conflict with the law.
In Mr. Hyde's case, his illness did make him aggressive and threatening
at times. But his brothers-in-law, speaking to RCMP investigators after his
death, explained that they had never felt threatened by him even when he
was angry and agitated.
We know from the evidence presented to the Inquiry that Mr. Hyde
lashed out at his partner on November 2 1-because he was angry about her
17. Exhibit 79-B, Tab D at 245, Clinical Record, 14 September 2003 at Hyde Inquiry, supra note I
at 20.
18. Exhibit 79-D, Tab H at 213, Baseline Assessment, 13 January 2004 at Hyde Inquiry, supra note
I at 20.
19. Criminal Code, RSC 1985, c C-46.
20. Supra note 14 at 974.
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attempts to get help. With his history and experience, he would have been
aware that an outside intervention could once again result in him being
taken to hospital or arrested. Records from some months earlier indicate
that he had become extremely angry at any mention of medication, doctors
or hospitals. By November 21 his anxiety and paranoia had reached a fever
pitch. But the point to be appreciated is that his distress was not without
any coherent content. In a 2003 psychiatric report it had been noted that
Mr. Hyde was "most prone to act impulsively and/or aggressively when
acutely psychotic and feels his liberty is about to be curtailed." 2 1 Mr.
Hyde's behaviour did get him into trouble on occasion, when he was ill,
but his resistance to having his liberty infringed is a human response we
can all relate to.
On this issue of stigma and violence, I found it interesting to have
recently read a statement prepared in the wake of the Arizona shootings, by
a prestigious American organization, the Judge David L. Bazelon Center
for Mental Health Law. Here in part is what the Bazelon Center has said:
It would be a mistake to conclude that incidents such as this are
characteristic of people who have mental illness. In fact, these events are
very rare. Studies show that having a mental illness, in itself, does not
increase one's propensity to commit serious violence; other factors come
into play, including co-occurring substance abuse,22 trauma and, perhaps
in this instance, today's vitriolic political climate.
The Bazelon Center goes on to urge a turning away from "stigmatizing
people who have mental illnesses with false stereotypes or pursuing laws
that.. .use courts to compensate for gaps in basic services."23
An American study by the MacArthur Foundation confirmed that
persons diagnosed with mental illnesses, as a class, are no more violent
than the general society. The Foundation's research found that:
There was no significant difference between the prevalence of violence
by patients without symptoms of substance abuse and the prevalence
of violence by others living in the same neighbourhoods who were also
without symptoms of substance abuse. Substance abuse significantly
raised the rate of violence in both...24

21. Exhibit 124 at 113, Report to the Criminal Code Review Board prepared by Dr. Ursula Wawer
and Louise Bradley, 17 June 2003.
22.. Robert Bernstein, "Bazelon Center Statement on Arizona Shooting" Judge David L Bazelon
Center for Mental Health Law (10 January 2011), online: Judge David L. Bazelon Center for Mental
Health Law <www.bazelon.org/News-Publications/Press-Releases/1-10-11Arizona-Shooting.aspx>.
23. Ibid.
24. Henry Steadman et al, "Violence by People Discharged from Acute Psychiatric Inpatient Facilities and by Others in the Same Neighbourhoods" (1998) 44 Archives of General Psychiatry 393.
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At the Inquiry it was noted that Mr. Hyde did not have either of the two
characteristics that can amplify a tendency to violence when associated
with a mental illness: substance abuse and personality disorder.
Witnesses told the Inquiry how stigma compromises the public's
understanding of the issues around mental illness and described its effect
on access to services and care, even within the health care system itself.
One of the forensic psychiatrists who testified at the Inquiry referred to
the "uneasy relationship" in general emergency departments between, as
he put it, "what they like to think [of] as true emergencies and the mental
illness emergencies."2 Other witnesses talked about the importance of
developing recovery-based, individualized, respectful care.
The experience of persons living with mental illness is essential to the
development oftmental health systems that are able to respond appropriately
to the needs of service users. The Mental Health Commission of Canada
has recognized that:
It will be essential to ensure that people with a lived experience of
inental health problems and illnesses actively participate in all aspects of
the design, implementation and evaluation of a comprehensive, personcentred mental health system."
In my Report, I point out that the training of those in the justice system
such as police, sheriffs and correctional officers must be informed by the
same principle. As with any strategy designed to overcome stigma, police,
sheriffs and correctional officers need to experience, in their training,
direct contact with people living with mental health issues. Halifax
Regional Police Services already incorporate this contact into their
training programme, recognizing that such exposure will help to dispel
stereotypes, deepen understanding and build confidence. This constitutes
"putting a face" on mental illness and is a "best practice" for the health
care and criminal justice systems.
V. Criminalization
Criminalization is another facet of the narrative of mental health and
criminal justice. Testimony before the Hyde Inquiry from front-line
police officers and other witnesses illuminated the fact that people having
problems with their mental health in the community often find themselves
"drawn into the justice system." Witnesses to the Inquiry made a direct

25. Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of
Howard Hyde, Transcript: Testimony ofDr. Joseph Noone, v 10 (Halifax: Nova Scotia Provincial
Court, 2009) at 9223-9224.
26. The Mental Health Commission of Canada, "A Framework", supra note 12.
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link between the inadequacy of mental health services in the community
and through the health care system and the criminalization of persons
with mental illness. Steven Lurie, the Executive Director of the Canadian
Mental Health Association in Toronto, gave the Inquiry his view of the
issue:
We have failed in this country to provide an adequate array of mental
health services that will both keep people out of the justice system and,
when they get involved with the justice system, will respond adequately
to their needs...and that will take a number of things. It will take
increased funding, it will take a wider array of services and supports
being available, and it will take.. .increased collaboration between the
justice system and the mental health system to improve outcomes for
people who are living with mental illness.27
Mr. Lurie told the Inquiry that for persons living with schizophrenia,
"the critical issues are access to a full range of comprehensive support
services, which tend to be lacking in many jurisdictions worldwide." 28 He
referred to a "care deficit... [the failure] to invest in sufficient resources
in providing comprehensive services in the community to people who are
living with mental illness." 29 Access to services in the community such as
safe, affordable and supportive housing has been shown to dramatically
reduce emergency department visits, psychiatric hospitalization, and
involvement in the justice system.
The Bazelon Center for Mental Health Law has echoed these
observations by noting that the underlying issue for most individuals with
mental illnesses who are charged criminally is "their need for basic services
and supports that public systems have failed to deliver in meaningful
ways.""
The Inquiry also heard that reliance on coercion to gain treatment
compliance from persons with mental illness is less likely to have a positive
response from service users. Personal autonomy is infringed by a coercive
system for securing compliance: where the forensic system is engaged, the
available services are accessed through criminalization. As Dr. Theriault,
the Director of the East Coast Forensic Hospital explained:

27. Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of
Howard Hyde, Transcript: Testimony of Steven Lurie, v 12 (Halifax: Nova Scotia Provincial Court,
2009) at 10692.
28. Ibid.
29. Ibid at 10593.
30. Robert Bernstein & Tammy Seltzer, "Criminalization of People with Mental Illness: The Role of
Mental Health Courts in System Reform."
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In order to avail yourself of all that the forensic system has to offer...
unfortunately, the ticket into the system... is through the courts which
means through the criminal process."
What Dr. Theriault was referring to was the process the emergency
department doctors thought would get Mr. Hyde the psychiatric assessment
and care he urgently needed-a court-ordered assessment. A court-ordered
assessment was not sought in Mr. Hyde's case and, in any event, would not
have achieved the therapeutic objectives identified by the ER doctors as
essential for Mr. Hyde at the time.
Mr. Lurie suggested that as an alternative to the criminal process, case
management and community support services can be engaged to provide
"ongoing care or linkage to more specialized services so people do not get
re-involved with the criminal justice system. As the Consensus Project
has noted:
When clients find the services they perceive to be helpful and
meaningful, they are far more likely to continue them. For many people
with mental illness, developing this sense of connection is extremely
important. Because individually tailored services lead to more sustained
engagement in mental health treatment, they are a critical link in
preventing inappropriate criminal justice involvement.32
There is an indication, although not in the evidence before the Hyde
Inquiry, that in some jurisdictions when police officers were not aware
of appropriate referral alternatives they were likely to arrest or charge
the person who had a mental illness. According to a U.S. study in 2002,
this was compounded in communities with few psychiatric inpatient beds
or limited community-based mental health services. The researchers
concluded that in such cases where options are restricted, it might seem
to a police officer that psychiatric attention might be better accessed
through the criminal justice system. This is worth being aware of as a
danger, a potential risk for criminalizing persons with urgent and acute
mental health needs, but it was not what underpinned Mr. Hyde's arrest.
Mr. Hyde was arrested pursuant to the Halifax Regional Police Services

31. Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the Death of
Howard Hyde, Transcript: Testimony of Dr Scott Theriault, v 11 (Halifax: Nova Scotia Provincial
Court, 2009) at 9632.
32. Consensus Project, supra note 5.
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Intimate Partner Violence Policy" because he had assaulted his girlfriend.
The police at the scene did not arrest him in order to obtain mental health
services for him. His acute mental health issues were not recognized at the
time. Furthermore, I will note that the police officers who testified at the
Inquiry spoke about their experiences of waiting many long hours in the
emergency department, sometimes an entire shift, to obtain a psychiatric
assessment for someone they had been called out to deal with.
The police very directly experience the absence of appropriate or
available mental health services in the community. A study in Ontario
identified a direct cost of $308 million in law enforcement related to dealing
with people with a serious mental illness who come into conflict with the
law.34 The highest proportion of that cost is related to police interactions
with persons living with a serious mental illness.35 The Inquiry heard that
in the absence of a full range of community mental health programmes,
the police are the only 24-hour responders available in many communities.
In fact, one of the measures of success for police mental health response
models, which I will discuss in a moment, has been identified as "a broad
acceptance by police that mental health response is a core element of the
police role."
Police interactions with persons in a mental health crisis in the
community are recognized by those studying policing and police training
issues as an "integral element of contemporary policing." 6 The authors
of the report containing that observation, Dr. Dorothy Cotton and Terry
Coleman, propose that training curricula designed to prepare police
personnel for interactions with persons with a mental illness "should

33. As stated in the Hyde Inquiry, supranote I at 293: "The HRPS Intimate Partner Violence policy
is intended to support a 'procharge' approach 'at the lowest level we're aware of in the cycle of
violence.. .the purpose is to have police intervention to get [the victim] into a system before it escalates
into something worse.' Even a low-end assault triggers the policy and its pro-charge approach. The
policy provides for the victim having very little input into the decision of whether charges are laid
or not. The paramount concern for a police officer responding to a call involving intimate partner
violence is the safety of the victim." See Nova Scotia, Inquiry under the Fatality Investigations Act,
SNS 2001, c 31 into the Death of Howard Hyde, Transcript: Testimony of Supt. William Moore, v 5
(Halifax: Nova Scotia Provincial Court, 2009) at 4169.
34. Centre for Addiction and Mental Health, "Fact Sheet: The Economic Costs of Mental Disorders
and Alcohol, Tobacco, and Illicit Drug Abuse in Ontario, 2000" Centre for Addiction and Mental
Health, online: Centre for Addiction and Mental Health <http://www.camh.net/Research/Research_
publications/COI%20FACT%20SHEETrevisedfinal.pdf>.
35. Ibid.
36. Terry G Coleman & Dr. Dorothy Cotton, "Police Interactions with Persons with a Mental Illness:
Police Learning in the Environment of Contemporary Policing", Mental Health CommissionofCanada
(May 2010), online: Mental Health Commission of Canada <http://www.mentalhealthcommission.
ca/SiteCollectionDocuments/PoliceProject/Police%20Learning%2OModel_Jul%2023%20(4).pdf> at
53.
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include more than fleeting attention to an explanation of why it is that
police interactions are important."37 They comment that, "While most
police officers do not usually think of policing as a social service, it is in
fact a social service - albeit one with unique authorities that distinguish it
from other types of social agencies.""
Indeed, as Mr. Hyde's case illustrates, it is the police who are
frequently the first responders in a crisis. In some jurisdictions, Halifax
being one, there have been positive outcomes through the involvement
of crisis intervention teams made up of trained police and mental health
professionals. The success of such collaborations between the policing and
health care systems lies in identifying treatment options and intervening to
secure for people the treatment they need.
In a research paper published in October 2010, researchers evaluating
Halifax's Mobile Mental Health Crisis Team uncovered several persistent
themes amongst service recipients.39 Having someone to talk to-which
speaks to the cruel effects of stigma and isolation-obtaining advice
and support, and facilitating referral were cited as prominent benefits. 40
Through a controlled analysis, the researchers found that persons who
had been in contact with the mobile service showed greater engagement
with outpatient services than others with no access to the mobile crisis
team. The study concluded that partnerships between police and mental
health systems "can improve collaboration, efficiency, and the treatment
of people with mental illness." 41
VI. Mental health courts
One aspect of the criminal justice system that Mr. Hyde's narrative does
not help us understand is the mental health court. Mr. Hyde would not
have been assisted by a mental health court that operates as a downstream
process. The downstream model does not have a pre-charge disposition

37. Coleman & Cotton, supranote 36.
38. Ibidat8.
39. Stephen Kisely et al, "A Controlled Before-and-After Evaluation of a Mobile Crisis Partnership
Between Mental Health and Police Services in Nova Scotia" (2010) 55:10 Can J Psychiatry 662. The
Mental Health Mobile Crisis Team, a partnered crisis support service of Capital Health, IWK Heaith
Centre, Halifax Regional Police and Nova Scotia Department of Health, provides intervention and shortterm crisis management for individuals experiencing a mental health crisis. See Mental Health Mobile
Crisis Team, online at <http://www.halifax.ca/police/documents/403446CapitalHealthFlyersNov26.
pdf>.
40. Ibid.
41. Ibidat 662.
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approach.4 2 Referrals to the mental health court are judicial referrals
coming from the court of first instance. Mr. Hyde's only court appearance
was in the arraignment court; in other words, a court of first instance. His
mental illness was not raised at this one, very brief, appearance.
It is useful to have an appreciation for how a downstream mental
health court would not have factored into Mr. Hyde's narrative. It might
be tempting otherwise to think that now that there is such a court in the
Halifax Regional Municipality it would have diverted Mr. Hyde out of the
criminal justice process. I have no comments to make about the Dartmouth
Mental Health Court. My point is simply that had it existed in 2007 it
would have made no difference to what happened to Mr. Hyde.43
I can tell you something about what others have had to say about
mental health courts as a criminal justice/mental health initiative. In an
October 2009 presentation to the Canadian Congress on Criminal Justice,
Professor Archie Kaiser advances reasons to be "skeptical about creating,
cautious about implementing, and vigilant about monitoring" mental
health courts.44 One of his points is that mental health courts are a response
to the criminalization of people with mental health issues that says, in
effect, this is a special population requiring extraordinary institutions and
controls, amplifying the pre-existing stigma. He observes the danger
of oversimplifying the complex reasons that bring persons with mental
illness into conflict with the law, some of which I have already addressed,
such as the previous failure to provide appropriate and accessible supports
and services, poor collaboration between health and justice systems, and
the correlation between poverty, mental health crises and crime. Professor
Kaiser notes that mental health courts are ultimately but one part of the
solution with a broader effort at system reform being needed. He endorses
the view that without such broader efforts, courts can have only limited
success. He suggests there are many more comprehensive reforms in

42. Testimony of Supt. William Moore, supranote 33 at 4058. Supt. Moore characterized the Nova
Scotia Mental Health Court as a "downstream process." An accused must be judicially referred to the
mental health court. There is an approximate delay of two weeks before an accused appears before that
court.
43. Nova Scotia's Mental Health Court has been in operation since November 2009 at the Dartmouth
Provincial Court. It deals only with matters that have occurred in the Halifax Regional Municipality
or transferred in from elsewhere in the Province because the accused has a substantial connection
to the Halifax Regional Municipality. The Inquiry did not hear evidence concerning this Court. It is
to be remembered that Mr. Hyde's mental illness was not raised in court when he appeared and was
remanded over to the following day. See Hyde Inquiry, supra note I at 243.
44. H Archibald Kaiser, "Reasons To Be Skeptical About Creating, Cautious About Implementing
and Vigilant About Monitoring Mental Health Courts" (Presentation delivered at the Canadian
Congress on Criminal Justice, Panel #22: Mental Health Courts, 30 October 2009), online: Canadian
Criminal Justice Association <www.ccja-acjp.calcong2009/archie-kaiser.ppt>.
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the justice, health and community services systems that can help reduce
criminalization and expresses the fear that people may be processed through
mental health courts in order to secure services for them that should be
available anyway, pursuant to domestic and international standards and
obligations.
The Bazelon Center for Mental Health Law made similar points in a
study it conducted entitled "The Role of Mental Health Courts in System
Reform":
The best approach to the problem of criminalization is to create a
comprehensive system of prevention and intervention. Mental health
courts may provide immediate relief to criminal justice institutions,
but alone they cannot solve the underlying systemic problems that
cause people with mental illnesses to be arrested and incarcerated in
disproportionate numbers. 45
The Center went on to observe:
Moreover, it is critical that these services exist in the community for

everyone, not just offenders, and that supports not be withdrawn from
others in need and merely redirected to those who have come into contact
with the criminal justice system. Additional, specialized resources and
programs are needed to reduce the risk of arrest for people with mental
illnesses and the recidivism of those who have encountered the criminal
justice system.4 6

VII. Supports and services: releasefrom custody
There is a range of supports and services that are needed to reduce the
risks of criminalization for persons with mental illnesses. I will comment
on one that is suggested by the evidence heard at the Inquiry and, in a
moment, touch on some others. Mr. Hyde's case brought into focus an
issue that confronts many people with a diagnosis of mental illness who
appear before the courts: supportive housing. In Mr. Hyde's case,.he had
been charged with assaulting an intimate partner, and there were concerns
on the part of the Crown that he might return to the apartment where he
had been living with his girlfriend, contrary to release conditions the
Crown was requiring he agree to. It was for this reason that the Crown's
consent to Mr. Hyde's release was conditional on him finding a surety. The
Crown wanted someone to assume responsibility for Mr. Hyde to ensure
he attended court and complied with his release conditions. Mr. Hyde went

45. Robert Bernstein & Tammy Seltzer, "The Role of Mental Health Courts in System Reform" Judge
David L. Bazelon Center for Mental Health Law, online: Judge David L. Bazelon Center for Mental
Health Law <http://www.bazelon.org/LinkClick.aspx?fileticket-xQf5 _grKel%3d&tabid=104> at 4.
46. Ibid.
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to the correctional centre on November 21 because it was too late in the
day to get the necessary arrangements in place for his release. This does
spotlight the question of what difference the existence of safe, supportive
temporary housing might make in such circumstances. Removing the
problem of the accused person's immediate housing needs would serve
the interests of both the accused and the complainant. It would offer an
alternative that presently does not exist; an alternative that could remove
the barrier to release presented by a requirement for a surety.
At the Hyde Inquiry, various witnesses identified stable housing as
a significant issue for people living with mental illness. Steven Lurie,
who, in addition to being the executive director of the Toronto branch
of the Canadian Mental Health Association (CMHA), is also the chair of
the Service Systems Advisory Committee, Mental Health Commission of
Canada, testified that safe, supportive housing is one of the determinants
of mental health. Other witnesses including front-line police officers
also emphasized the importance of supportive housing. Drawing on their
experiences, police officers identified housing as an issue for people with
mental illnesses and agreed that housing with clinical supports would be
"a great asset" for people experiencing a psychiatric crisis.47
There is no mental health crisis housing in Halifax. The Mobile Mental
Health Crisis Team has identified this as a deficit in services, especially in
the middle of the night when most resources and services are not available.
The mobile team can respond to a person in a mental health crisis in the
middle of the night, but the only alternate housing options in Halifax are
temporary shelters such as Metro Turning Point for adults or Phoenix
Youth Shelter for young people. The person in crisis may require supports
that temporary shelters are not equipped to provide.
The Inquiry heard that the Toronto CMHA has approximately 526
supportive housing units, 300 of which are dedicated to people involved
with the justice system. 4 8 Turn-over is minimal however, with only about
15 units coming available in a year, limiting access.4 9 Crisis housing has
also been established: a network of crisis residential safe beds where people
released from custody can stay for up to 30 days with supports to help them
"design a care plan to link them with services in the community."" The

47. See e.g. Nova Scotia, Inquiry under the Fatality Investigations Act, SNS 2001, c 31 into the
Death of Howard Hyde, Transcript: Testimony of Cst. Bradley Jardine, v I (Halifax: Nova Scotia
Provincial Court, 2009) at 839-50.
48. Transcript: Testimony of Steven Lurie, supra note 27 at 10604.
49. Ibid.
50. Ibid at 10708.
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Inquiry was told that the demand in Toronto for longer-term supportive
housing and crisis housing for persons with mental illness is acute.
. Perhaps temporary supportive crisis housing could have had an impact
on Mr. Hyde's narrative. We will never know. As it was, the place that
was available to house him was a jail. In the words of Kim Pate, the
executive director of the Canadian Association of Elizabeth Fry Societies,
the criminal justice system is the one system that cannot say no. It is, as
the lawyer for the Ontario Review Board has said, the social net of last
resort.
VIII. Supportingpersons living with mental illness in the community
Witnesses to the Hyde Inquiry were consistent in their observations that
more supports and services are needed in the community for persons living
with mental illnesses. The Inquiry heard that seven out of ten people with
mental illness in Ontario cannot get services. A forensic psychiatrist from
Ontario observed that extra supports in the community are lacking, and
that "the stop-gap [is] that we criminalize people.""
Police. officers who testified spoke of the absence of even personal
support systems such as family and friends in the community and noted
their encounters with individuals who lived in unsuitable conditions
and were burdened by poverty. Witnesses were explicit about the need
for affordable housing that is not transitional in nature, and access to
more resources and services around employment, education, and social
engagement. Here is how one witness described the need for conditions
that will support persons with mental illness to live meaningful lives in the
community:
[P]eople having choices about how they want to spend their time... having
opportunities to connect with other people.. having adequate and decent
housing.. .having an adequate income.. .having a job.. having access to
a responsive service system. So that when they do have a difficulty, there
is somebody at the end of the [telephone] line.. .or there is a team that

they can see.5 2

Steven Lurie connected the availability of opportunities to the issue of
personal dignity by relating the comments of a friend who lived with
schizophrenia and obtained work on a research project. He had been a
newspaper reporter and was university educated. He had moved in and
out of services. He said about the work he secured doing a survey on

51.
52.

Transcript: Testimony ofDr Stephen Hucker, supra note 16 at 10180.
Transcript: Testimony of Steven Lurie, supranote 27 at 10596.
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community needs in a particular part of Toronto that it was the first time he
had not felt "like a mental patient.""
Knowing what services are available and accessing them is a significant
facet of the problem for people looking for effective mental health care in
the community. Police officers dealing as first responders with a mental
health crisis encounter the same challenge. The provision of a sufficient
variety of services from which persons with mental illness can make a
choice is also relevant. Intensive support or case management teams may
not meet the needs or be accessed by individuals whose preference is
to work with a peer-support option. The Mental Health Commission of
Canada has a study team looking into the issue of how peer support can be
imbedded into the mental health system in order to create:
[L]ots of'opportunities for people not only to interact with.. .caring
clinicians who can help them with their treatment or caring service
providers who can provide the range of community services, but people
who have actually been there.. .have lived with mental illness and who
can provide a role model and... support to people in their own context.54
My point in referencing these themes of availability and access to services
and supports is also to reflect on Mr. Hyde's experience so as to imagine
the potential for a narrative-a life narrative-to have been different.
IX. The limitations of a specific narrative
What was not relevant for me to discuss in my Report but which I will
discuss now, is that for all the value offered by Mr. Hyde's story, a rich vein
which the Inquiry participants and I mined extensively, a single narrative
cannot be expected to inform our understanding of the complexity of
experiences and needs of persons with serious mental illnesses who come
into contact with the criminal justice and health care systems. It is critical
to appreciate that Mr. Hyde was a white, 45 year old man with middle-class
origins. Many additional dimensions merit examination and neither the
mental health nor the criminal justice systems can transform themselves
without consideration of the unique experiences and needs of persons with
mental illness who are of different races and cultures, who are women and
girls, who are youths, who are from origins that were poor or working
class. I will also note that the factual narrative in Mr. Hyde's case did not
offer an opportunity to examine in depth or at all, the wider experience of
persons with mental illness in the correctional system on longer remands
or serving sentences of incarceration.
53.
54.

Supra note 27 at 10763.
Ibidat 10653.
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This brings me to another narrative that did not emerge from Mr.
Hyde's experience. What about prisoners in the federal correctional
system? The federal correctional system is where men and women in
Canada serve sentences of two years or more. What should we know about
their circumstances?
X. Federally-sentencedprisonersand mental illness
In keeping with the theme of narrative, I am going to start this aspect
of my presentation with the perspective of federally-sentenced prisoners
according to the Correctional Investigator, the independent federal prison
ombudsman. Statistics compiled in 2010 show health care as the area of
concern most frequently identified by all prisoners to the Correctional
Investigator." For Aboriginal offenders specifically it was the area
of second greatest concern, after the issue of transfers." Mental health
was specifically identified by women prisoners in their contact with
the Correctional Investigator's Office and came up fourth on the list of
most frequently cited concerns." Segregation, which has mental health
implications, was identified as the third most frequently cited concern by
male offenders and also for Aboriginal offenders and was second on the
list of concerns for women prisoners.
To get a picture of the mental health needs in federal prisons, I have
taken the following statistics from various sources, including a 2010
independent review of the Correctional Service of Canada's Mental Health
9
strategy implementation done for the Correctional Investigator's office.
Prevalence rates for mental health problems and mental disorders in
offenders exceed those of the general population. The Correctional Service
of Canada reports substantial increases over recent years. The Review
notes that according to the latest available data, 11 per cent of offenders
sent to prison had a mental health diagnosis, an increase of 71 per cent
since 1997, 21.3 per cent had been prescribed medication for psychiatric
illnesses, and 6.1 per cent had been receiving outpatient services prior to
incarceration. A further 14.5 per cent of male offenders had previously

55. Canada, House of Commons, Office of the Correctional Investigator,Annual Report ofthe Office
of the CorrectionalInvestigator2009-2010 (June 2010) (Chair: Howard Sapers) online: Office of the
Correctional Investigator <http://www.oci-bec.gc.ca/rpt/annrpt/annrpt20092010-eng.aspx>.
56. Ibid.
57. Ibid.
58. Ibid.
59. Canada, House of Commons, Office of the Correctional Investigator, Under Warrant: A Review
of the Implementation of the CorrectionalService of Canada 'Mental Health Strategy' (September
2010) (Chair: John Service) online: Office of the Correctional Investigator <http://www.oci-bec.gc.ca/
rpt/oth-autloth-aut20100923-eng.aspx>.
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been hospitalized for psychiatric reasons."o The Correctional Service of
Canada indicated that for reasons that included stigma, these statistics are
lower than the reality. Indeed, the 2009-2010 Annual Report to Parliament
by the Correctional Investigator states that one in four new admissions to
federal custody presents with some form of mental illness.' The rates are
said to be increasing by five to ten per cent per year.
The statistics for women are equally disturbing. At least 25 per cent
of federally-sentenced women prisoners has a history of self-harming
behaviour. Women offenders are twice as likely as men to have a
significant mental health diagnosis and highly likely to have been sexually
or physically abused on the street. In fact, Professor Kelly HannahMoffat, chair of the sociology department at the University of Toronto,
said in a Globe and Mail interview last month that close to 100 per cent
of female offenders suffer from a debilitating mental health problem such
as psychosis, clinical depression, schizophrenia or coping strategies that
involve self-harm. 62 She said: "It is really hard to find somebody who
doesn't have some of those issues."63
The prison environment itself challenges good mental health. As
the 2010 Mental Health Strategy Implementation Review observed, it is
"designed by society as a punishment and as such is aversive."' The
Review recognized that the prison experience, which it described as
"stressful, crowded, violent, noisy and unpredictable" (and I would add,
dangerous), is challenging for both prisoners and staff.65 This environment
impacts disproportionately on Aboriginal prisoners who are released later
in their sentences, are over-represented in segregation and more likely to be
classified by the Correctional Service as higher needs and risk. According
to the Correctional Investigator, Aboriginal offenders now account for
close to 20 per cent of the federal prisoner population. This represents an
almost 90 percent increase in federally-sentenced Aboriginal prisoners in
the last ten years.
According to the 2010 Mental Health Strategy Implementation Review,
the Correctional Service of Canada has found that the lack of available
mental health services results in prisoners with untreated mental disorders

60. Supra note 59.
61. Ibid.
62. Kirk Makin, "Prisons grapple with increase in mentally ill female inmates", Globe and Mail (26
January 2011) A1.
63. Ibid.
64. Supra note 59.
65. lbid.
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being more likely than other prisoners to serve their full sentences in
incarceration. The Review explained this as being:
[D]ue to a number of factors including problematic behaviour that
influences how inmates are managed in the institution. People
with untreated mental disorders are by definition less able to 'take
responsibility' for their behaviour without help. Staff members report
they are often deemed ineligible for programs and less able to successfully
complete the necessary steps required for consideration for early release.
As a result, many languish unnecessarily in segregation and remain in
prison longer.66
The Review referred to this as "obviously discriminatory, unacceptable"
and failing to meet the minimum standards set by the legislation governing
federal corrections. Further, it does not serve the public safety needs of the
broader community.67
The Correctional Investigator's 2009-2010 Report68 identified some
of the problems associated with meeting the mental health challenges
experienced by federally-sentenced prisoners. Capacity, accessibility and
quality of care issues are present, complicated by lagging recruitment and
retention of mental health professionals. The Correctional Investigator
noted that there is a 20 per cent vacancy rate for psychologists in the
federal system. He indicated that the long-term (defined as over 60 days)
segregation population is increasing with the average number of days
spent in segregation being 95.69 In his words: "High segregation numbers
give rise to concerns about the adverse effects of solitary confinement
on mental health and reintegration potential." 0 He had this to say about
segregation:
In the correctional environment, mentally disordered offenders do
not always comprehend, conform or adjust properly to the rules of
institutional life. They may suffer from illogical thinking, delusions,
paranoia and severe mood swings. Irrational and compulsive behaviours
associated with their individual affliction-can result in verbal or physical
confrontations with staff or other inmates, which often lead to institutional
charges and long periods in segregation.

66. 2010 Mental Health Strategy Review, supra note 59.
67. Ibid.
68. Canada, House of Commons, Office of the Correctional Investigator, Office of the Correctional
Investigator 37th Annual Report to Parliament 2009-2010 (November 2010) online: Office of the
9
Correctional Investigator <http://www.oci-bec.ge.ca/comm/presentations/presentationsAR-RAO 10eng.aspx>.
69. Ibid.
70. Ibid.
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In the past year, I have been very clear on the point that mentally
disordered offenders should not be held in segregation or in conditions
approaching solitary confinement. Segregation is not therapeutic. In too
many cases, segregation worsens underlying mental health issues...
Research suggests that between one-third and as many as 90% of
prisoners experience some adverse symptoms in solitary confinement,
including insomnia, confusion, feelings of hopelessness and despair,
hallucinations, distorted perceptions and psychosis."
In his 2009-2010 Annual Report, the Correctional Investigator
recommended that prolonged segregation of offenders with acute mental
health issues should be prohibited.72
At the other end of the prisoner spectrum from isolation is the practice
of double-bunking which the Correctional Investigator advises has
increased by 50 per cent in the past five years. This trajectory will lead, he
says, to heightened institutional violence and unrest."
According to the Correctional Investigator, the physical conditions
of confinement are becoming more restrictive with prisoners spending
more time in their cells.74 This can be the result of lock-downs due to
institutional violence and unrest and such restrictions can, in Correctional
Investigator's words, "impede access to programs, visits and associated
privileges," all of which can have an adverse impact on the "overall health
and safety of inmates and staff." I will note that in the Globe and Mail
article mentioned earlier, veteran reporter Kirk Makin makes the following
observation: "Tougher laws and sentences have created a pressing need for
more prison cells, but the needs of the mentally ill are playing a small role
in federal expansion plans.""
The stigma of prison follows a person released back to the street after
his or her sentence, and can affect access to services in the community. The
2010 Mental Health Strategy Implementation Review indicates that family
physicians, who are already in short supply, often do not want to add exoffenders to their practices.76 Some community mental health programmes
and services require a referral from a physician. Ex-offenders fall between
the cracks in the system. In the words of the Review: "Leaving an institution
with a two-week supply of medications provides a small window within
which to secure... community-based mental health services."n The Review
71.
72.
73.
74.
75.
76.
77.

Correctional Investigator's 2009-20 10 Report, supra note 68.
Ibid.
Ibid.
Ibid.
Supra note 62.
2010 Mental Health Strategy Review, supranote 59.
2010 Mental Health Strategy Review, supra note 59.
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cites a study that found smooth transitions to community care are essential
to effective outcomes.
Although the Correctional Service of Canada's community services
staff identified stigma and discrimination as serious issues in the
community and with health service providers and employers, according
to the 2010 Mental Health Strategy Implementation Review, stigma is an
issue that does not seem to have registered significantly in the strategy.
One of the 16 recommendations made by the Review is that stigma and
discrimination identification and elimination should become a central pillar
of the Correctional Service's mental health strategy." The phenomenon
of a compounded stigma was recognized by the Review as existing for
federally-sentenced prisoners (and, one presumes, prisoners sentenced to
provincial time); that they carry the label of being, in the words of the
Review, "both 'crazy' and criminal."" This, you will recall, is an echo of
what Mr. Hyde painfully realized as the legacy of his experiences in the
mental health and criminal justice systems.
XI. The issue of human rights
There is a narrative I have not yet mentioned and I will be concluding
with it. It is the narrative of human rights. In the context of prisons and
prisoners the narrative of human rights is found in the Charterof Rights
and Freedoms,"0 the federal corrections legislation, the Correctionsand
Conditional Release Act,"' and international instruments such as the
United Nations Standard Minimum Rules on the Treatment of Prisoners.82
Significantly, a human rights narrative is not found in a policy paper on
federal corrections prepared by a government-appointed panel in 2007.3
Embraced by government as a "transformation" agenda for federal
corrections in Canada, the report has been critiqued for making no mention
at all of prisoners' human rights, a contrast to most previous reports and
commissions of inquiry.84

78. Ibid.
79. Ibid.
80. Canadian Charter ofRights and Freedoms, Part I of the ConstitutionAct, 1982, being Schedule
B to the CanadaAct 1982 (UK), 1982, c 11.
81. Correctionsand ConditionalRelease Act, SC 1992, c 20.
82. StandardMinimum Rulesfor the Treatment of Prisoners,supra note 8.
83. Canada, Correctional Service of Canada Review Panel, A Roadmap to Strengthening Public
Safety (Ottawa: Public Works and Government Services Canada, 2007).
84. Michael Jackson & Graham Stewart, "A Flawed Compass: A Human Rights Analysis of the
Roadmap to Strengthening Public Safety" Canadian Prison Advocacy and Outreach Coalition (17
September 2010), online: Canadian Prison Advocacy and Outreach Coalition <www.cpaoc.cal
?p- 115>.
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The United Nations Standard Minimum Rules are resonant with
human rights language emphasizing, for prisoners serving sentences,
social rehabilitation and community reintegration, and the provision of
psychiatric services to address mental health issues that may impede a
prisoner's rehabilitation.
In the broader context, one that encompasses persons living with
mental illness in the community as well as those who are confined, it is
essential to reference the United Nations Convention on the Rights of
Persons with Disabilities." Canada signed the Convention on 3 March
2007 and ratified it on 11 March 2010. The significance of this can be
understood from the Supreme Court of Canada's adoption of the following
view of the influence of international law:
The legislature is presumed to respect the values and principles enshrined
in international law, both customary and conventional. These constitute
a part of the legal context in which legislation is enacted and read. In
so far as possible, therefore, interpretations that reflect these values and
principles are preferred."
The Convention is too rich and vast a document to cover fully here.
The Convention explicitly recognizes that there are "attitudinal and
environmental barriers that hinder" the full and effective participation of
persons-with disabilities in society on an equal basis with others." It also
recognizes "the need to promote and protect the human rights of all persons
with disabilities, including those who require more intensive support.""
The Convention identifies the critical need to address the negative impact
of poverty on persons with disabilities and compounded discrimination
based on gender, race, ethnic, indigenous, and social origin, amongst other
grounds. The principles of the Convention include "respect for inherent
dignity, individual autonomy including the freedom to make one's own
choices, and independence of persons."8 9 Other principles include the
"full and effective participation and inclusion in society"; "respect for
difference and acceptance of persons with disabilities"; "equality";
and "accessibility." 90 Accessibility is acknowledged to be a means to
empowerment and inclusion, with education, health, work, employment,
adequate standards of living, and social participation amongst the rights
85. Convention on the Rights of Persons with Disabilities,supra note 2.
86. R v Sharpe, 2001 SCC 2, [2001] 1 SCR 45 at 175, taken from R Sullivan, Driedger on the
Constructionof Statutes, 3d ed (Markham, ON: Butterworths, 1994) at 330.
87.

Convention on the Rights of Persons with Disabilities,supra note 2.

88.
89.
90.
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recognized. Community inclusion is identified as a human right as is access
to services and supports. State parties to the Convention are obligated to
prohibit all discrimination on the basis of disability and guarantee equal and
effective legal protection against discrimination. State parties undertake to
"combat stereotypes, prejudices and harmful practices relating to persons
with disabilities" and are expected to "nurture receptiveness to the rights
of persons with disabilities." 91
Conclusion
For 18 months in 2009 and 2010, from the start of the evidence to the
filing of my Report, my focus was on what Mr. Hyde's experience could
tell us about mental illness and criminal justice. I concluded that what Mr.
Hyde needed on 21 and 22 November 2007 at an immediate, fundamental
level was human contact, reassurance and kindness. But what he needed
in a more comprehensive sense were better options from the mental health
and criminal justice systems. In my Report, his experiences moved me to
reflect:
After all I have listened to, and read, I am left to wonder, what could
Mr. Hyde's story have been? There has to be another narrative, one that
leads to hope and integration and speaks to alternatives to the courts
and jail for persons with severe, persistent mental illness who come into
conflict with the law. 92
There are many resources, including potentially transformative ones in the
realm of international law, to effect a new narrative for persons living with
mental illness. Ibelieve it is fair to say that it will do some justice to Mr.
Hyde's memory if we confront the challenges exposed by his experiences
and endeavour to meet them.

91. Convention on the Rights of Persons with Disabilities,supra note 2.
92. Supra note I at 386.

